Rising liabilities worldwide
Directors need to be aware of their rising liabilities in territories around the world, as increased regulator enforcement, shareholder activism, use of collective actions, and even the threat of jail terms becomes ever more significant. The prosecution by the Office of Fair Trading (OFT) of four British Airways executives accused of price fixing – and the fact that they could have faced extradition to the US had they not been charged in the UK – has once again brought the risks faced by directors into the spotlight, as well as highlighting the risk of prosecution both at home and abroad.   

In fact, we are seeing a number of key themes emerging in terms of the changes that governments and judiciaries are encouraging, including growing regulatory intervention, new ways to fund and settle litigation, more collective action, and rising accountability in foreign territories.

Investigations increase

Regulatory investigations are a serious cause for concern, and particularly in the UK where the OFT, the Financial Services Authority and the Serious Fraud Office are increasingly active. 

They are cracking down on cartels, anti-competitive behaviour, unfair business practices and fraudulent activities. The creation of the cartel offence under the Enterprise Act, carrying with it a possible of a five-year sentence, underlines this trend. And significantly, as these bodies get more active they are pursuing individuals – rather than just their companies, with the possibility of fines and even imprisonment. 

In the culmination of the first case of its type, three British businessmen were each jailed for between 2.5 and 3 years in June 2008 in a case brought by the OFT over price-fixing of marine hoses. At the time, OFT chief executive John Fingleton said: “This first criminal prosecution sends a clear message to individuals and companies about the seriousness with which UK law views cartel behaviour. The OFT will continue to investigate and prosecute cartels vigorously, with the aim of ensuring strong competition within the UK economy.”
The trend for increasing OFT investigations and prosecutions looks set to continue.  In its annual plan for 2008-9, the OFT says that in addition to its criminal powers in relation to cartels, it is to gain new criminal prosecution powers in other areas under its remit. 
Lowering costs of litigation
The proliferation of lawsuits against directors and officers worldwide is partly due to the fact that the costs of bringing an action can now be shared or subsidised – as we are seeing with litigation funding firms in Australia.

These firms will fund litigation on behalf of investors and take a proportion of any settlement. Big wins are rare, so they tend to back a range of cases that they believe they are likely to win in order to spread their risk.
In a recent example of a litigation funding firm in action, Aristocrat Leisure has been ordered to pay more than $144 million to litigation funder IMF and around 4,000 shareholders – the largest class action settlement in Australia so far. Aristocrat had twice misstated earnings and issued a profit forecast that was unattainable, resulting in a share price drop and losses for its shareholders when the true state of the company was revealed. 
Although litigation funding already exists in the UK, it looks likely to follow further in Australia’s footsteps. The OFT has recently said that third party funding for class actions is an “important potential source of funding … and should be encouraged”, which could herald change in the UK system.
Germany has also made important steps toward lowering barriers to entry, bringing in new legislation that means that shareholders can now share the costs for bringing an action.
The Capital Markets Model Proceeding Act provides a mechanism by which, if a shareholder sues a German company and other shareholders feel similarly aggrieved, they can join the proceeding and share the costs. This effectively reduces the cost of entry, streamlines the process and enables those who would not normally bring a lawsuit to have the option to do so.

Deutsche Telekom is one of the first companies to feel the effects. It is part-way through a landmark lawsuit brought by 16,000 shareholders who are suing for up to 80 million euros because they believe the company inflated the value of its assets and misled them. 

Calls to action
Efforts to increase the speed of claims settlements, as well as collective actions being initiated by associations of shareholders, are also encouraging mass actions to be brought against companies and directors. 

For example, the Dutch Class Action Financial Settlement Act has been brought in to facilitate the effective and efficient settlement of mass damages claims. For claimants, this offers the opportunity to obtain a settlement relatively quickly, rather than facing years of legal proceedings, making the prospect of litigation less daunting. For companies and directors that may be targeted by such claims the act means that they may face just one mass proceeding rather than multiple cases and associated defence costs.
In a high profile example, Royal Dutch Shell in 2007 made a settlement relating to the company's recategorisations of its ‘proved’ oil and gas reserves with non-US investors. Shell was ordered to pay $352.6 million plus administrative costs to the non-US shareholders, in a relatively short timeframe. 
This proved that the act could really deliver when it came to streamlining and speeding up the claims process, especially as the non-US portion was settled before the US claim – unusual for such a case.

In another recent example of collective action, the Dutch Investors’ Association (VEB) threatened to sue Belgian-Dutch financial services group Fortis in June if it did not respond to its questions. The questions related to why Fortis and its management had said repeatedly over the preceding months that its financial position was solid and there would be no issue of new shares or change of dividend policy. It then went on to sell €1.5 billion of new stock and some assets and cancelled its interim dividend – all of which wiped almost 20 per cent off the company’s share price. VEB’s campaigning added to growing pressure on Fortis, which culminated in the resignation of chief executive Jean-Paul Votron in July.
Accountability abroad
The US continues to lead the way in terms of rising liabilities and vulnerability to shareholder actions for directors, so it may hold important clues for how trends around the world will develop.  
Crucially, suits against directors of non-US companies in the US is a growing concern. Even 10 years ago, the chances of litigation being brought against a European company or its directors in a US court were relatively slim. However, the increasing globalisation of finance, an American Plaintiffs Bar actively looking for markets which offer greater volatility, and stronger cooperation between regulatory bodies worldwide make it increasingly likely that more corporate officers will face a lawsuit at some point in their career. In fact in 2007 alone, class actions were brought 25 international companies – up from just six in 1997.
In a high profile example, the Department of Justice campaigned for the extradition to the US of Ian Norris, former chief executive at Morgan Crucible, on charges for price fixing for carbon components, as well as obstructing the investigation. The extradition request has now been approved, subject to appeal, after five years of legal wranglings.

Such lawsuits, which allege violations of US securities laws, are typically brought in the US against a foreign issuer or its directors and officers, and companies that have fallen foul of this already include Credit Suisse, Deutsche Bank, GlaxoSmithKline, Royal Bank of Canada, and SocGen.
As part of this, there is a growing trend for jail terms to be handed down if a cartel is found to have affected US customers or competitors. In the beginning, individuals were imprisoned for relatively short periods and in many cases only one director was imprisoned per leading cartelist. However, there has now been a shift towards several executives being jailed and for longer periods of time.  

US companies and directors are also at risk of being held accountable abroad. Canada is a good example of a country that is tightening up its legislation, making rules increasingly thorough and specific. It is taking an ever tougher stance on issues including timely disclosure, avoiding generic disclosures, and civil liability cases – all of which are covered in Bill 198. This means that there is now greater potential for companies and their directors to fall foul of regulations if they are not as diligent as they could be and, notably, US companies that do cross-border trading with Canada are now at risk of prosecution.
Looking ahead
Because of liabilities increasing for directors virtually across the board, companies must revisit their corporate development strategies in the light of the litigation risk and, where possible, tighten up or amend procedures.  

Effective compliance has never been more necessary – and it is not just a question of pieces of paper that people sign and file, but rather encompasses everything from proper training to auditing and review and has to be built into a company’s enterprise risk management system. The real value lies in execution; companies need to be able to demonstrate that their processes actually work and, most of all, compliance needs to become embedded in a company’s culture.
